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FORM A 

IN THE COURT OF SESSIONS JUDGE, UDALGURI 

Present: Sri Chatra Bhukhan Gogoi, AJS, Sessions Judge. 

[Date of the Judgment] 

                                                                    15.02.2021 

[Case No. Sessions 93(U)2015] 

(Details of FIR/ Crime and Police Station) 

Complainant : 

STATE OF ASSAM 

OR 

RAGHAB SUKLA 

REPRESENTED BY Learned P.P. Mr. Arabinda Basumatary 

ACCUSED 

(1) Ajit  Xaxa 

S/O- Late Lucash Xaxa 

Village- Santipur 

P.S.- Panery 

Dist.- Udalguri, Assam 

 

(2) Sanjit Kujur 

S/O- Sri Loren Kujur 

Village- Khokabasti 

P.S.- Tangla 

Dist.- Udalguri, Assam 

 

    (3) Sanjit Rabi Das (Absconder from 26.8.10),  

    (4) Arjun Gour @ Sanjoy Gour (Absconder from 26.8.10) 

    (5) Albish Xaxa (Absconder from 26.8.10), 

    (6) JitenTirki(Absconder from 26.8.10), 

    (7) Ajoy Bag @ Pawali (Absconder from 26.8.10), 

    (8) Bikash Purti @ BipinPurti(Absconder from 26.8.10) 

 

REPRESENTED BY  Mr. Rajib Khakhlari 
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FORM B 

Date of Offence 23.12.2008 

Date of FIR. 24.12.2008 

Date of Charge-sheet 17.8.2010 

Date of Framing of Charge 20.8.2015 

Date of commencement of evidence 11.9.2015 

Date on which judgment is reserved NIL 

Date of the Judgment 15.2.2021 

Date of the Sentencing Order, if any NIL 

 

Accused Details 

Rank of 

the 

Accused 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release 

on Bail 

Offences 

charged 

with 

Whether 

Acquitted 

or 

convicted 

 Sentence 

Imposed 

Period of 

Detention 

undergone 

during Trial 

for purpose 

of section 

438, Cr.P.C. 

 1. Ajit 
Xaxa 
 
2. Sanjit 
Kujur 

1.12.3.
2009 
2.21.1.
09 

1.12.6.
09 
2.30.4.
09 

U/S 
302/120
B IPC & 
25(1-
A)/27 
Arms Act 

acquitted  1. 3 months 
9 days 
2. 3 months 
9 days 

 

 

 

 

 



3 
 

Form C 

A. Prosecution 

RANK NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

PW1 Patrick Tirkey Other witness  

PW2 Rajani Kanta Saikia Other witness 

PW3 Subhash Basumatary  Other witness 

PW4 Jakio Rajbangshi Other witness 

PW5 Babul Tanti Other witness 

PW6 Ajoy Maji Other witness 

PW7 Barua Tanti Other witness 

PW8 Anima Khakha Other witness 

PW9 Joseph Daimari Other witness 

PW10 Sanjay Harijan Other witness 

PW11 Rajesh Prasad Other witness 

PW12 Dayud baglary Other witness 

PW13 Bernard Ekka Other witness 

PW14 Babul Baglary Other witness 

PW15 Dr. Gopinath Borah Medical witness 

PW16 Raghab Sukla Other witness (Informant)  

PW17 Sunil Toppo Other witness 

PW18 Kapil Toppo Other witness 

PW19 Dr. Saroj Kumar Baruah Medical witness 

PW20 Pitambar Tanti Other witness 

PW21 Anil Ch. Deori Other witness 

PW22 Chakradhar Choudhury Police witness (I.O.) 
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B.  Defence Witnesses, if any : 

 

RANK NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

 NIL  

 

 

C. Court Witnesses, if any : 

 

RANK NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

 NIL  

 

 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

Sr. No Exhibit Number Description 

1 
Ext -1,2,3,5/PW2,4,5, 
7,8,9,14,16,22 

Seizure list 

2 Ext -4, 8/PW 10,11,12,22   Sketch map 

3 Ext-6 /PW13,19,21 Inquest report 
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4 Ext-6/PW15   Post-mortem report 

5 Ext-6/PW16 FIR 

6 Ext-7/PW22 Charge-sheet 

7 Ext- 9,10/PW17,18  Statements U/S 164 Cr.P.C. 

 

B. Defence: 

Sr. No Exhibit Number Description 

 NIL  

 

 

C. Court Exhibits 

 

Sr. No Exhibit Number Description 

 Nil  

 

D. Material Objects: 

 

Sr. No Material Object Number Description 

1 NIL 
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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI 
 

Sessions Case No. 93/2015 
(Arising out of G.R. Case No. 763/2012 in connection with Panery PS case 

No.177/2008) 
U/S 120B/302/34 IPC R/W Sec.25 (1-A)/27 Arms Act. 

 
PRESENT:     Sri Chatra Bhukhan Gogoi, AJS, 

  Sessions Judge, Udalguri 
 
Committed by:-Mr. A.J. Baishya,I/C, CJM, Udalguri, 

 
 

Charge framed on:-20.8.2015 
 

State of Assam 
-Vs - 

(i) Ajit Xaxa, 
(ii) Sanjit Kujur, 
(iii) Sanjit Rabi Das (Absconder),  
(iv) Arjun Gour @ Sanjoy Gour (Absconder) 
(v) Albish Xaxa (Absconder), 
(vi) Jiten Tirki (Absconder), 
(vii) Ajoy Bag @ Pawali (Absconder), 
(viii) Bikash Purti @ Bipin Purti (Absconder), 

…………......Accused person 
 

Date of Recording Evidence on –11.9.15, 17.9.15, 5.10.15, 9.10.15, 15.12.15,  

  2.3.16, 17.3.16, 21.3.16, 21.6.16, 12.1.17, 

  27.6.17, 20.10.17 and 6.3.2019.  

Date of Hearing Argument on -9.2.2021. 

Date of Delivering the Judgment on –15.02.2021. 

 

Appearance: 

Advocate for the State---------Mr. Arabindra Basumatary, Ld. P.P. 

Advocate for the Accused-----Mr. Rajiv Khakhlari, Ld. Advocate. 

 

JUDGMENT 
 

1. An unfortunate incident of murder took place on 23.12.2008 at broad 

daylight inside the Corramore Tea Estate and the person become victim 

was none other than Mr. Gautam Kumar Kakati, the Deputy Manager of 
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the Corramore Tea Estate while he had been proceeding to Section 

No.25 of Kerkeria Division, Corramore Tea Estate during mid-day. The 

assailants were stated to be unknown miscreants. To the above effect 

the FIR was lodged by the Manager of Mc Leod Russel India Ltd, 

Corramore Tea Estate.  

 

2. Following the information, Harisinga P.S. forwarded the information to 

O/C, Panery PS which got a case registered being Panery P S Case No. 

177/08 under Section 302/34 IPC R/W Sec. 25(1-B)/27 Arms Act and 

investigated the case.  

 

3. During the course of investigation, police visited the place of 

occurrence, recorded the statement of the witnesses under Section 161 

Cr.P.C., (i) seized one Yamaha motor-cycle bearing Registration No. AS 

Q 1848 vide Ext.1 and 1(1), 1(2) and 1(3) are signatures of  witnesses, 

(ii) seizure of one cream coloured trouser, one pair of spectacle, one 

dot pen vide Ext.2 and Ext.2(1), 2(2) and 2(3) are signatures of 

witnesses, (iii) seizure of two extortion/ demand letter on AANLA letter 

head recovered from the bed under the mattress, one used bullet 

recovered from a box, one Sony Ericson mobile handset alongwith SIM 

bearing No. 9859560538 and Ext.3(1), 3(2), 3(3), 3(4) and 3(5) are the 

signatures of witnesses, drew sketch map vide Ext.4, Ext.4(1), 4(2) and 

4(3) are signatures of witnesses, (iv) seizure of one sharp dao 

(Khukuri) vide Ext.5, Ext.5(1) and 5(2) are signatures of witnesses, did 

inquest vide Ext.6. Ext.6(1) and 6(2) are signatures of Magistrate and 

witnesses, Ext.6 post-mortem report, Ext.6(1) is the signature of Dr. 

Gopinath Bora, Ext.6 is the FIR, Ext.6(1) is the signature of informant, 

Ext.7 is the charge-sheet, Ext.7(1) is the signature of I.O., Ext.8 is the 

sketch map, Ext.9 statement of witness Kapil Tappo U/S 164 Cr.P.C., 

Ext.9(1), 9(2) is his signatures, Ext.10 is the statement of Sunil Tappo, 

Ext.10(1) and 10(2) are his signatures. 

 



8 
 

4. On completion of investigation police finally laid the charge-sheet 

against the aforesaid 8 (eight) accused persons U/S 302/120B/34 IPC 

R/W Section 25(1-A)/27 of Arms Act with a view to stand trial. 

 

5. In the course of time, when accused entered appearance in Court, the 

learned I/C, Chief Judicial Magistrate Udalguri vide order dated 

5.8.2015 committed the case record to the Court of Sessions after due 

compliance of Section 207 Cr.P.C.  

 

6. Having received the case record on committal, my learned predecessor 

vide order dated 20.8.2015, registered a case being Sessions Case No. 

93(U)/2015. On the same day, hearing the learned lawyers appearing 

for both sides and perusing the materials available on record having 

found a prima facie case framed charges U/S 302/120B/34 IPC R/W 

Section 25(1-A)/27 of Arms Act. The particulars of offences on being 

read over and explained, accused pleaded not guilty and claimed trial.  

 

7. During course of trial, prosecution examined as many as 22 (twenty 

two) witnesses including the Medical Officer and Investigating Officer. 

Concluding the prosecution evidence accused Sanjit Kujur and Ajit Xaxa 

were examined under Section 313 Cr.P.C. however, accused persons 

pleaded their innocence. The plea of accused persons are total denial 

of the prosecution case. As such, on being asked accused declined to 

adduce defence evidence. 

 

8.  It is to be noted that though police charge-sheeted the case against as 

many as 8 (eight) accused persons namely, Sanjit Rabi Das, Arjun Gour 

@ Sanjoy Gour, Albish Xaxa, Jiten Tirki, Ajoy Bag @ Pawali and Bikash 

Purti @ Bipin Purti but subsequently after failing to secure their 

presence in court vide order dated 1.8.2015 accused Arjun Gour @ 

Sanjoy Gour, Jiten Tirki, Ajoy Bag @ Pawali and Bikash Purti @ Bipin 

Purti were declared absconder and case was filed against them. 

However, the order sheet of the GR case No.763/2012 do not reveal 
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what steps has been taken against accused Albish Xaxa. Order sheet 

reveals that till 25.7.2014 accused Albish Xaxa has been shown absent. 

But subsequent to that there is no reference in the order sheet as to 

what happened to accused Aalbish Xaxa. 

 

9. It is also to be noted that though my learned predecessor framed 

charges against accused Ajit Xaxa and Sanjit Kujur U/S 25 (1-A)/27 

Arms Act but on perusal of the record this court do not find any 

material including any report from Armour regarding the fire arms 

being used in the offence as well as prosecution sanction accorded by 

Govt. (Deputy Commissioner) for trial of accused persons under the 

Arms Act. Therefore, in the absence of prosecution sanction and 

materials against the accused the framing of charge against accused 

will not serve any useful purpose. As such, there is no point in 

discussing and deciding the points for determination under the U/S 25 

(1-A)/27 Arms Act. 

 

10. Points for determination:- 

(i) Whether on 23.12.2008 the accused persons namely, Ajit Xaxa, 

Sanjit Rabi Das @ Kujur alongwith accused Arjun Gour @ 

Sanjoy Gour, Albish Xaxa, Jiten Tirki, Ajoy Bag @ Pawali and 

Bikash Purti @ Bipin Purti, who were subsequently declared as 

absconder during trial, in furtherance of their common intention 

and with criminal conspiracy caused death of Gautam Kumar 

Kataki, Deputy Manager of Corramore Tea Estate by 

intentionally causing his death punishable under Section 302/34 

IPC? 

(ii) Whether on 23.12.2008 the accused persons namely, Ajit Xaxa, 

Sanjit Rabi Das @ Kujur alongwith accused Arjun Gour @ 

Sanjoy Gour, Albish Xaxa, Jiten Tirki, Ajoy Bag @ Pawali and 

Bikash Purti @ Bipin Purti, who were subsequently declared as 

absconder during trial, made criminal conspiracy to cause death 



10 
 

of Gautam Kumar Kataki, Deputy Manager of Corramore Tea 

Estate and in consequence of that conspiracy they intentionally 

caused his death punishable under Section 120B/302 IPC? 

 

 

11. Discussion, Decision and reasons for such decision:- 

I have heard vociferous arguments of the learned lawyers appearing 

for the state as well as for the accused person and carefully examined 

the entire evidence and documents available on record for coming to a 

conclusion. 

 

12. Learned Public Prosecutor Sri Arubinda Basumatary appearing for the 

State arduously contended that in this case, prosecution has examined 

as many as 22(twenty two) witnesses including the Medical Officer and 

investigating officer. The incident occurred in broad day light inside the 

Corramore Tea Estate and the present two accused alongwith other 

absconder accused in furtherance of their common intention and with 

criminal conspiracy killed the Deputy Manager of the garden Gautam 

Kataki while he was on garden duty. Though majority of the accused 

persons were declared absconder but the fact of killing of the deceased 

by the present two accused along with other absconder accused 

persons are writ large and based on the evidence emerged in the 

mouth of the prosecution witnesses court can very well convict the 

accused persons U/S 120B/302/34 IPC. However, learned P.P. admitted 

that there is no materials under the Arms Act.  

 

13. On the other hand, the learned counsel Sri Rajiv Khaklari appearing for 

the accused persons highly disputed the submission of the learned P.P. 

appearing for the State. According to learned defence counsel though 

the incident allegedly took place in broad day light within the Tea 

garden area but there was no eye witness to the alleged occurrence. 

The murder of Deputy Manager Gautam Kataki took place at the height 
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of illegal activities of banned organizations like AANLA (All Adivashi 

National Liberation Army). It is contended that the murder took place 

at a lonely place of inside tea garden where there is no eye witness to 

the occurrence. Here in the case, even though prosecution examined as 

many as twenty two witnesses including the Medical Officer and 

Investigating Officer but none of the prosecution witnesses have been 

able to adduce any credible evidence against the present two accused 

persons for sustaining conviction for the offences charged. 

 

14.  It is further submitted that the real offenders/culprits are at large and 

police failed tonab and produce them in court in spite of all round 

efforts made by court. The present two accused Ajit Xaxa and Sanjit 

Kujur were nabbed by police only on suspicion but without having any 

proof of their complicity with the offences charged.  Based on the 

evidence on record it is unsafe to record conviction. Learned defence 

counsel therefore, vociferously contended that it is a case of no 

evidence at all against the present two accused for which they deserve 

to be acquitted.  

 

15. Having heard the strenuous arguments advanced by the learned 

counsel for both sides, this court is forced to read the entire evidence 

on record to come to a judicious final conclusion in the case.  

 

16. However, on perusal of the evidence of all the 22 (twenty 

two)prosecution witnesses it appears that PW2 Sri Rajani Kanta Saikia, 

PW4 Jakio Rajbangshi, PW5 Babul Tanti, PW7 Banua Tanti, PW8 Anima 

Khakha, PW9 Joseph Daimari, PW10 Sanjoy Horijon, PW11 Rajesh 

Prasad, PW12 Dayud Baglari, PW13 Barnad Ekka, PW14 Babul Baglary 

are all seizure witnesses only. 

 

17. PW3 Subhash Basumatary is declared as hostile witness. 
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18. PW1 Petrik Tirky, PW6 Ajoy Majhi, PW15 Dr. Gopinath Bora, PW16 

Raghab Sukla, PW17 Sunil Tappo, PW18 Kapil Tappo, PW19 Dr. Saroj 

Kumar Baruah, PW20 Pitambar Tanti, PW21 Anil Ch. Deori are 

independent witnesses and PW22 Chakradhar Choudhury is the 

investigating officer.  

 

19. Since PW2 Sri Rajani Kanta Saikia, PW4 Jakio Rajbangshi, PW5 Babul 

Tanti, PW7 Banua Tanti, PW8 Anima Khakha, PW9 Joseph Daimari, 

PW10 Sanjoy Horijon, PW11 Rajesh Prasad, PW12 Dayud Baglari, 

PW13 Barnad Ekka, PW14 Babul Baglary were only seizure witnesses, 

they have not stated anything against any one of the accused persons 

or even said anything who were the assailants amongst the accused 

including the absconder accused persons. 

 

20. PW2 Rajani Kanta Saikia is the seizure witness of one Yamaha motor-

cycle, one dot pen etc. which belongs to deceased Gautam Kataki. PW3 

Subhas Basumatary deposed that on the day of incident he also 

proceeded to the air stripe of the garden as per command of deceased 

Gautam kataki who proceeded there in advance followed by them but 

near the garden bridge they heard an unusual sound and hearing this 

out of fear of ghost they came back. 

 

21.  In the meantime, one person wearing mask also chased them with 

pistol. So, they ran to the bungalow of senior manager and informed 

him. When senior manager went to the place of occurrence with 

security alongwith them they found the dead body of Gautam Kataki 

laying but he does not know who killed the deceased. The police took 

his signature in the seizure list.  

 

22. In his cross-examination by prosecution PW3 however denied that he 

stated before police that on 23.12.2008 amongst the assailants who 

killed Deputy Manager Gautam Kataki was Arjun Gour, his colleague 

Sanjib Rabi Das, district Commander Ajit Xaxa, one thin and long 
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person and how they killed Gautam Kataki, where they killed, where 

they stopped and who were the other persons present have been 

clearly narrated to police. 

 

23. He also denied that he stated before police that when he was crossing 

the place of occurrence he heard an unusual sound of a person and 

then he saw Arjun Gour with a pistol in his hand fled away from there  

and prior to death of Kataki he had pull and push with District 

Commander  and while trying to flee to save his life Rabi Das was 

commanded to fire on him and then Arjun Rabi Das fired but when the 

bullet did not come out Rabi Das again killed from point blank range 

and thereafter, confessing this fact before them he fled away. 

Thereafter, accused Rabi Das took the pistol to the house of District 

commander Ajit Xaxa. However, when cross-examined by defence this 

witness clearly stated that he did not make all these statements before 

police.  

 

24. PW22, the I.O. Chakradhar Choudhury deposed that on 23.12.2008 

when he was serving as I/C, Harisinga O.P. around 12.25 p.m. he 

received a telephonic information that Deputy Manager of Corramore 

T.E. was killed by gun shot. At that time additional S.P. was also 

present at Harisinga O.P. so, after entering the information in the 

general diary vide GDE No.450 dated 23.12.2008 he alongwith 

Additional SP rushed to Corramore TE and found the dead body. In the 

meantime he prepared sketch map Ext.8 and Ext.8 (1) is his signature. 

Then dog squad and circle officer of Harisinga also reached the place of 

occurrence who then did the inquest. He further stated that he has 

recorded statement of the witnesses and seized certain materials vide 

Ext.2 and Ext.2 (3) is his signature. Thereafter, on being informed O.C. 

Panery PS got a case registered being Panery PS case No. 177/2008 

U/S 302/34 IPC R/W Sec (25(1-B)/27 Arms Act.  
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25. The I.O. further stated that he recorded statement of many witnesses 

and arrested accused Arjun Gour, Ajit Xaxa @ Sanjoy Xaxa, Albish 

Xaxa, Jiten Tirki, Ajoy Bag @ Powali, Sanjit Kujur and Bikash Purty and 

sent them to judicial custody. I.O. also stated that accused Arjun Gour 

confessed the guilt and led him to the place of occurrence, narrated 

how he alongwith other accused killed the deceased. 

 

26. On perusal of the evidence of the I.O., it appears that the investigation 

of the case is full of defects. The I.O. as deposed by him in court had 

not recorded the statement of accused Arjun Gour and there is no 

evidence to show that based on the information of accused Arjun Gour 

there is anything leading to discovery of the arms and ammunitions 

used by accused in the offence of killing the deceased Gautam Kataki.  

 

27. Section 27 of Indian Evidence Act says that when any fact is deposed 

to as discovered in consequence of information received from a person 

accused of any offence in the custody of a police officer, so much of 

such information, whether it amounts to a confession or not, as relates 

distinctly to the fact thereby discovered, may be proved.  

 

28. In this regard this Court gainfully beg to refer the judgment of the 

Hon’ble Apex Court reported in (2004) 10 SCC 657 Anter Singh Vs 

State, in which the Hon’ble Supreme Court held as under: 

 

29. The scope and ambit of Section 27 of the Evidence Act were 

illuminatingly stated in Pulukuri Kotayya v. Emperor (AIR 1947 PC 67) 

in the following words, which have become locus classicus: 

“It is fallacious to treat the 'fact discovered' within the section as 

equivalent to the object produced; the fact discovered embraces the 

place from which the object is produced and the knowledge of the 

accused as to this and the information given must relate distinctly to 

this fact. Information as to past user or the past history, of the object 

produced is not related to its discovery in the setting in which it is 

https://indiankanoon.org/doc/1312051/
https://indiankanoon.org/doc/254739/


15 
 

discovered. Information supplied by a person in custody that 'I will 

produce a knife concealed in the roof of my house' does not lead to the 

discovery of a knife; knives were discovered many years ago. It leads 

to the discovery of the fact that a knife is concealed in the house of the 

information to his knowledge, and if the knife is proved to have been 

used in the commission of the offence, the fact discovered is very 

relevant. But if to the statement the words be added 'with which 

stabbed A.', these words are inadmissible since they do not related to 

the discovery of the knife in the house of the informant." (p. 77) The 

aforesaid position was again highlighted in Prabhoo v. State of Uttar 

Pradesh (AIR 1963 SC 1113). Although the interpretation and scope 

of Section 27 has been the subject of several authoritative 

pronouncements, its application to concrete cases in the background 

events proved therein is not always free from difficulty. It will, 

therefore, be worthwhile at the outset, to have a short and swift glance 

at Section 27 and be reminded of its requirements. The Section says: 

"Provided that, when any fact is deposed to as discovered in 

consequence of information received from a person accused of any  

offence, in the custody of a police officer, so much of such information, 

whether it amounts to a confession or not, as relates distinctly to the 

fact thereby discovered may be proved." 

The expression "provided that" together with the phrase "whether it 

amounts to a confession or not" show that the section is in the nature 

of an exception to the preceding provisions particularly Section 

25 and 26. It is not necessary in this case to consider if this Section 

qualifies, to any extent, Section 24, also. It will be seen that the first 

condition necessary for bringing this Section into operation is the 

discovery of a fact, albeit a relevant fact, in consequence of the 

information received from a person accused of an offence. The second 

is that the discovery of such fact must be deposed to. The third is that 

at the time of the receipt of the information the accused must be in 

police custody. The last but the most important condition is that only 

https://indiankanoon.org/doc/190167151/
https://indiankanoon.org/doc/190167151/
https://indiankanoon.org/doc/190167151/
https://indiankanoon.org/doc/244673/
https://indiankanoon.org/doc/244673/
https://indiankanoon.org/doc/73862/
https://indiankanoon.org/doc/73862/
https://indiankanoon.org/doc/73862/
https://indiankanoon.org/doc/1814769/
https://indiankanoon.org/doc/591693/
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"so much of the information" as relates distinctly to the fact thereby 

discovered is admissible. The rest of the information has to be 

excluded. The word "distinctly" means "directly", "indubitably", 

"strictly", "unmistakably". The word has been advisedly used to limit 

and define the scope of the provable information. The phrase 

"distinctly" relates "to the fact thereby discovered" and is the linchpin 

of the provision. This phrase refers to that part of the information 

supplied by the accused which is the direct and immediate cause of the 

discovery. The reason behind this partial lifting of the ban against 

confessions and statements made to the police, is that if a fact is 

actually discovered in consequence of information given by the 

accused, it affords some guarantee of truth of that part, and that part 

only, of the information which was the clear, immediate and proximate 

cause of the discovery. No such guarantee or assurance attaches to the 

rest of the statement which may be indirectly or remotely related to the 

fact discovered. (See Mohammed Inayuttillah v. The State of 

Maharashtra (AIR 1976 SC 483). 

 

30. At one time it was held that the expression "fact discovered" in the 

section is restricted to a physical or material fact which can be 

perceived by the senses, and that it does not include a mental fact, 

now it is fairly settled that the expression "fact discovered" includes not 

only the physical object produced, but also the place from which it is 

produced and the knowledge of the accused as to this, as noted in 

Palukuri Kotayya's case (supra) and in UdaiBhan v. State of Uttar 

Pradesh (AIR 1962 SC 1116). The various requirements of the Section 

can be summed up as follows: 

(1) The fact of which evidence is sought to be given must be relevant 

to the issue. It must be borne in mind that the provision has nothing to 

do with question of relevancy. The relevancy of the fact discovered 

must be established according to the prescriptions relating to relevancy 

https://indiankanoon.org/doc/1363092/
https://indiankanoon.org/doc/1363092/
https://indiankanoon.org/doc/1363092/
https://indiankanoon.org/doc/266197/
https://indiankanoon.org/doc/266197/
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of other evidence connecting it with the crime in order to make the fact 

discovered admissible. (2) The fact must have been discovered. 

(3) The discovery must have been in consequence of some information 

received from the accused and not by accused's own act. 

(4) The persons giving the information must be accused of any offence. 

(5) He must be in the custody of a police officer.  

(6) The discovery of a fact in consequence of information received from 

an accused in custody must be deposed to. 

(7) Thereupon only that portion of the information which relates 

distinctly or strictly to the fact discovered can be proved. The rest is 

inadmissible. As observed in Palukuri Kotayya's case (supra) it can 

seldom happen that information leading to the discovery of a fact forms 

the foundation of the prosecution case. It is one link in the chain of 

proof and the other links must be forged in manner allowed by law. To 

similar effect was the view expressed in K. Chinnaswamy Reddy v. 

State of Andhra Pradesh and Another (1962 SC 1788).” 

 

31. Coming back to the facts of the present case it appears that I O in his 

evidence stated that accused Arjun Gour made confession before him 

and he recorded his statements. But there is no separate confessional 

statements recorded by him leading to any discovery except the 

statements u/s 161 Cr.pc. Moreover Ext 3 shows that IO recovered one 

used bullet  covered in a box along with extortion  /demand letter of 

ANNLA from the house of Albish Xaxa but neither the said used bullets 

have been confirmed from the armour by I.O. about the use of the 

same. But there is no statement of accused Albish Xaxa regarding the 

discovery of the used bullet in the crime from his house. There is no 

evidence to show that the I.O. recovered any bullet from the dead 

body of deceased or sent it for chemical examination. As per evidence 

of doctor, PW15 death was instantaneous as a result of head injury 

sustained by fire arms and all the injuries are ante-mortem. Admittedly, 

no bullet was recovered either from inside the dead body or from the 

https://indiankanoon.org/doc/1301452/
https://indiankanoon.org/doc/1301452/
https://indiankanoon.org/doc/1301452/
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place of occurrence on the basis of information given by accused Arjun 

Gour. Therefore, this court do not find anything which can be said to 

be leading to discovery of any instrument used in the crime by the 

accused persons. I.O. did not record any statement of accused Arjun 

Gour regarding receipt of any information consequent upon which he 

led to any discovery. Therefore, the principle of Section 27 of Indian 

Evidence act has no application in the present case.  

 

32. Moreover, it is also evident that I.O. did not recover any arms used by 

accused persons in the offence of murder of deceased Gautam kataki. 

There is no evidence collected by I/O to show that the bullet was fired 

from a particular arms. Apart from this, there is no evidence to show 

that the I.O. obtain prosecution sanction from the competent authority 

to prosecute against the accused U/S 25(1-A)/27 of the Arms Act. 

 

33. The I.O. seems to have submitted the charge-sheet under the Arms Act 

presumably on the basis of evidence of doctor PW15 who in his post-

mortem report Ext.6 stated that the death was as a result of head 

injury sustained by use of fire arms. This is not sufficient to submit 

charge sheet against accused U/S 25(1-A)/27 of the Arms Act without 

obtaining requisite sanction to prosecute the accused persons under 

the Arms Act. Therefore, in the absence of prosecution sanction, 

accused persons cannot be held guilty under the Arms Act. 

Nevertheless, in the present case there is no evidence at all, which fire 

arms had been used in the crime. 

 

34. As discussed earlier, in his evidence the I.O. nowhere stated that he 

obtain any blood sample or mud sample from the spot or sent it for 

chemical examination. The I.O. also stated about the use of dog squad 

in the crime. But there is no evidence leading to any discovery of 

accused or the arms used in the crime by accused persons.  
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35. In SharadBirdichandSarda -Vs- State of Maharashtra, AIR 

1984 SC 1622 the Hon’ble Supreme Court described the “Panchsheel” 

of circumstantial evidence as follows: 

"(1) the circumstances from which the conclusion of guilt is to be 

drawn should be fully established. The circumstances concerned 'must 

or should 'and not 'may be' established. ((2)) the facts so established 

should be consistent only with the hypothesis of the guilt of the 

accused, that is to say, they should not be explainable on any other 

hypothesis except that the accused is guilty. (3) the circumstances 

should be of a conclusive nature and tendency. (4) they should exclude 

every possible hypothesis except the one to be proved, and. (5) there 

must be a chain of evidence so complete as not to leave any 

reasonable ground for the conclusion consistent with the innocence of 

the accused and must show that in all human probability the act must 

have been done by the accused. " 

 

36. But on close analysis of the facts of the present case, it cannot be said 

that the accused persons can in any manner be roped with the 

circumstantial evidence because the conclusive chain of evidence 

required in case of circumstantial evidence have not emerged in the 

present case. 

 

37. PW17 Sunil Toppo in his evidence express his total ignorance who killed 

the Deputy Manager of Corramorre T.E. and stated that the I/O have 

not recorded his statement under Section 161 Cr.P.C. but in his 

statement recorded by Magistrate under Section 164 Cr.P.C. he stated 

that on the day of incident accused Ajit Xaxa told him that Rabi Das 

and Arjun tried to kidnap the manager but on his refusal they killed 

him. The accused Ajit also shown him two pistols given to him by 

accused Arjun and Rabi Das.  

(i) The evidence of PW18 Kapil Toppo, PW19 Dr. Saroj Kumar Baruah, 

PW20 Pitambar Tanti and PW21 Anil Chandra Dewri are hearsay. 
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They have not seen who killed the deceased and also not aware at 

what time or with which instrument Gautam Kataki was killed. 

(ii) As admitted by I/O, he even did not collect the phone numbers of 

the alleged accused or Call Record Details to ascertain the nexus of 

the accused persons with the alleged crime.  

 

38. In UgarAhir v. State of Bihar, AIR 1965 SC 277 67, a three-Judge 

Bench  of S C held:  

“7. The maxim falsus in uno, falsu in omnibus (false in one thing, false in 

everything) is neither a sound rule of law nor a rule of practice. Hardly one 

comes across a witness whose evidence does not contain a grain of 

untruth or at any rate exaggerations, embroideries or embellishments. It is, 

therefore, the duty of the court to scrutinise the evidence carefully and, in 

terms of the felicitous metaphor, separate the grain from the chaff. But, it 

cannot obviously disbelieve the substratum of the prosecution case or the 

material parts of the evidence and reconstruct a story of its own out of the 

rest.” 

 

39. Coming back to the facts of the present case, though the substratum of 

fact is the murder of Gautam Kataki but the evidence brought by 

prosecution are totally lacking regarding the proximity of the accused 

persons with the offence of murder not to speak of smaller discrepancies in 

the evidence of the prosecution witnesses to be ignored by the Court. Here 

in this case, the prosecution miserably failed to bring home the case 

against the accused persons from any angle so as to hold the accused 

persons guilty for the offences U/S 120B/302/34 IPC R/W Sec.25 (1-

A)/27 Arms Act. In the result this court has no option but to acquit the 

accused persons from the aforesaid offences on the ground of benefit of 

doubt.  

 

40. The bail bonds of accused persons is extended for a period of 6(six) 

months from today as provided in Section 437-A of Cr.P.C. 
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41. Let a copy of the judgment be forwarded to the learned District Magistrate, 

Udalguri as provided in section 365 Cr.P.C. 

 

42. Let the case record be consigned to record room after completing the 

formalities. 

 

43. Given under my hand and seal of this court on 15th day of February, 2021. 

 

 

         Dictated & corrected by me 

 

 

              (Sri C.B. Gogoi)       (Sri C.B. Gogoi)   

              Sessions Judge      Sessions Judge 

                  Udalguri.           Udalguri. 
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